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How the No Surprises Act Privileges Insurance
Companies Over Anesthesiologists — And What
ASA Is Doing About It

Manuel Bonilla, MS

he federal No Surprises Act
(NSA), implemented in 2022,
represents an important step
forward in protecting patients
from surprise medical bills and improv-
ing transparency within the health care
system. Unfortunately, the NSA’s flawed
implementation has revealed signifi-
cant problems for physicians seeking to
navigate the law to secure appropriate

Michael W. Champeau, MD, FAAP, FASA

payments. The challenges posed for an-
esthesiologists across the country confirm
the society’s longstanding concerns that
the implementing regulations could bene-
fit insurance companies to the detriment of
anesthesiology practices of all sizes.

The law’s implementation has been
imbalanced, benefiting payers while creat-
ing financial challenges for anesthesiology
practices, especially small and medium-sized

Generations Research of
Limited Value in Studying
Workforce Economics

Thomas R. Miller, PhD, MBA

resentations on the anesthesi-
Pology workforce often include a
graph like Figure 1, which shows
the estimated number of practicing anes-

thesiologists by age. It is especially inter-
esting because of the drop in the supply

of anesthesiologists ages 46-54 years (as
of December 2021), which resulted from
the substantial decrease in anesthesiology
residents in the 1990s. In Figure 1, I iden-
tified the baby boomers, partly because

Continued on page 5
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community-based practices. Some practices
operating with the most fragile economics
may not be able to remain in business much
longer. That's why ASA is working on mul-
tiple fronts to advocate for changes to pro-
tect anesthesiologists and their practices.

The problems
Although the challenges come in var-
ious shapes and sizes, it boils down to

the fact that the implementing regula-
tions have emboldened insurers to rig
the system. In particular, they have made
the all-important Independent Dispute
Resolution (IDR) process unworkable — a
problem the society and our members can’t
afford to ignore. To further understand
what is going wrong, and how, ASA con-
tinues to invite feedback from members

Continued on page 4

No One Is Immune

Ronald L. Harter, MD, FASA

The growing incidence of burn-
out among health care providers
is well known. The unique and
significant stresses of the pandemic,
layered on top of the already high level
of burnout that preceded the onset of
COVID, has produced a degree of burn-
out throughout the health care sector
beyond what we have ever experienced,
exceeding an overall incidence of 60%
by late 2021 (JAMA Health Forum
2022;3:€224163). Although system-level
factors are a major contributor to burnout
in the health care sector, that does not

replace the need for mental health care
for those who need it (Taking Action
Against Clinician Burnout A Systems
Approach to Professional Well-Being.
2019; N Engl ] Med 2022;387). A recent
survey of anesthesiologists reported that
more than one anesthesiologist in five ac-
knowledged they were depressed, either
as a sole diagnosis or in combination with
burnout (asamonitor.pub/3VGzTif).

As pervasive as burnout and related
mental health issues have become, it
is likely there are large numbers of our

Continued on page 7
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and maintain open communication with
all stakeholders. ASA has also organized
multiple workgroups of anesthesiology
stakeholders, in addition to hosting a
hospital-based specialty coalition consist-
ing of the American College of Radiology
(ACR) and The American College of
Emergency Physicians (ACEP). These
groups work to better understand the new
NSA landscape and to identify problems
requiring the society’s attention.

One of the most egregious practices
we've seen is payers leveraging the NSA
against community practices to push in-
network anesthesiology practices out of
network. Practices have reported threats
of contract cancellation unless they accept
reductions of 40%-60% of previously con-
tracted rates — rates far less than the ex-
isting local median in-network contracted
rates. Without mechanisms in law and reg-
ulation to counteract the payers, practices
will continue to face challenges remaining
in-network.

Excessively low insurer-calculated qual-
ifying payment amounts (QPAs) are yet
another challenge we're grappling with.

LEASA is proud of the
progress we’ve made.
And we’re determined to
address issues as they
arise. We’ll continue

to collect information
from members and other
stakeholders, study
solutions, and advocate
tirelessly with agencies,
legislators, and partner

organizations.??

ASA has received numerous reports of
insurers utilizing QPAs as initial payments
that bear no resemblance to a reason-
able median in-network contracted pay-
ment amount. In many cases, the QPAs
more closely resemble Medicare payment
amounts. To highlight this gaming of the
QPA, ASA initiated, and jointly funded
with ACEP and ACR, a research paper by
Avalere Health, a respected health policy
research firm, to explore low QPA calcu-
lations. The final Avalere paper confirmed
suspicions that payers were utilizing “ghost”
rates — non-negotiated anesthesia payment
rates buried in primary care contracts — in

their QPA calculations. These primary care
provider-contracted rates lead to QPAs that
are much lower than commonly paid rates.
While we are gratified that the regulating
agencies recently updated their guidance
to direct payers to stop using “ghost” and
$0 payment rates in calculating QPAs, the
lack of transparency around payer calcula-
tions of QPAs and the clear inaccuracy of
QPAs remain top concerns for ASA.
“Holds” on disputes filed by anesthesiolo-
gists are another area of concern and partic-
ularly frustrating to practices. Through some
as-yet-undefined authority, the regulatory
agencies have been able to simply pause or
“hold” pending disputes that have entered
the IDR process. Statutory and regulatory
timelines for resolution of the disputes are
suspended. Practices have reported IDR
entity holds, some for 90 days or longer,
on hundreds of claims with no explana-
tion, causing significant economic damage
to anesthesiologists’ practices. Batching is
another problem area. Agency guidance
continues to limit the batching of anesthe-
sia claims to the same service facility, CPT

O

existent, blurring timelines and deadlines
for IDR submissions and ultimately result-
ing in penalization and/or invalidation of
claims for the initiating party.

The ambiguity of determining whether
to appeal via a state versus federal mech-
anism also continues to cause confusion.
ASA members in states with their own
dispute resolution processes struggle to
ascertain which venue to submit disputes
to, resulting in wrong venue filings, lost
eligibility, or the need for additional sub-
missions to request for flexibility under ex-
tenuating circumstances.

And finally, ASA has received numer-
ous reports of payers failing to pay anesthe-
siologists even after they have prevailed in
the IDR process, in spite of clear guidance
that the amount, once it is determined,
must be paid within 30 calendar days.
Whether intentional or inadvertent, payers
are failing to meet the necessary timeline.

Simply put, the payment resolution pro-
cess is not working as intended. Enabling
payers to get away with gaming the process
empowers misbehavior. If anesthesia prac-
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code, and payer. This approach hampers
the ability of anesthesiologists to efficiently
batch claims, which in turn exacerbates cur-
rent problems related to the high volume of
claims experienced by IDR entities.

And while the above-cited problems
are some of the most serious challenges
we're facing, they’re not the only chal-
lenges. Payers are leveraging the IDR pro-
cess to the detriment of anesthesiologists
in a range of creative and problematic
ways. For example, payers are using the
30-day negotiation period to delay timely
payment dispute resolution by refusing
to engage during the mandated period.
Anesthesiologists have received electronic
notifications from one payer rejecting any
further negotiation within one minute of
the anesthesiologists’ electronic submis-
sion initiating the negotiation process.
The anesthesiologists are then forced to
wait the full 30-day period before they can
access the IDR process. Disputes are also
being rejected due to missing information
or deadlines. Some anesthesiologists report
that payers are omitting required informa-
tion, slowing the process. Other reports
indicate that communications from payers
have been inefficient, minimal, or non-

tices were successfully getting disputes re-
solved through the process, insurers would
be more likely to negotiate in good faith. It
is essential that we continue to work to un-
derstand the challenges posed by implemen-
tation of the NSA and advocate on behalf of
our members and the specialty to convince
stakeholders to address these very real issues.

The solutions

The problems are real and numerous. So
ASA is actively advancing solutions to
meet these challenges and ensure the NSA
works as intended for anesthesiologists. We
worked hard to get the law right. We can-
not afford to let agency missteps in imple-
mentation unwind our efforts. To that end,
ASA has identified a series of recommen-
dations we believe will improve the process
for our practices — solutions formally shared
with the Centers for Medicare & Medicaid
Services in a November letter and subse-
quently with key policymakers on Capitol
Hill. We believe our suggestions will en-
sure the NSA functions as intended. After
all, if insurers’ QPAs are accurate, or close
to accurate, practices would be less reliant
on the IDR. If larger batches were allowed,
IDR entities could more quickly resolve

Manuel Bonilla, MS
ASA Chief Advocacy Officer.

Michael W. Champeau, MD,
FAAP, FASA

ASA President, and Adjunct
Clinical Professor of
Anesthesiology, Perioperative and
Pain Medicine, Stanford University
School of Medicine, Palo Alto,
California.

massive numbers of claims in a single ac-

tion, rather than resolving hundreds of

micro-batches.
To address concerns, we have asked the
agency to:

e Support the addition of meaningful
network adequacy requirements to the
NSA. A network adequacy requirement
is likely the only way to counterbalance
the problem of insurers pushing prac-
tices out of network.

e Implement thorough and comprehensive
audits of payer QPAs, issue regulations
formally addressing “ghost” and $0 rates,
and direct IDR entities to give equal con-
sideration to all factors listed in the law.

e Eliminate “holds” and reform IDR effi-
ciency to improve timelines of dispute
resolution.

e Create a mechanism to allow the ini-
tiator of a payment dispute to proceed
expeditiously to the IDR process if no
meaningful negotiations are taking place.

e Align guidance to conventional anes-
thesia provider-payer contracting prac-
tices that are based upon an anesthesia
conversion factor. New guidance should
permit batching of all anesthesia claims
by the same payer, with the same an-
esthesia conversion factor, in the same
geographic area.

e Develop guidance for the IDR entities
to investigate the status of missing items
from the initiating dispute party before
rejecting the claim, establishing if miss-
ing information is due to inadvertent or
intentional omission by any party, and
allow claims to be resubmitted.

e Mandate the use of already exist-
ing Remittance Advice Remark
Codes (RARC:s) codes (not proprietary
payer codes) to designate the correct
dispute resolution venue at the time of
remittance or notice of denial.

e Ensure payer compliance with necessary
payment deadline rules and guidance.

Next steps

ASA is proud of the progress we've made.
And we're determined to address issues as
they arise. We'll continue to collect infor-
mation from members and other stake-
holders, study solutions, and advocate
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tirelessly with agencies, legislators, and

partner organizations. Here are some of the

efforts we're engaged in now:

e We are in frequent contact with the
Center for Consumer Information and
Insurance Oversight with our recom-
mendations, including conducting a long
call with them recently to discuss chal-
lenges and potential solutions around
“batching.”

e In addition to filing a lawsuit in Chicago,
we have submitted an amicus brief for the

Texas Medical Association’s second law-
suit targeting the weighting of the QPA
by the IDR. We're considering additional
legal remedies if proposed resolutions are
not adopted in a timely manner.

e We are conducting a national survey of
QPAs, collecting the data we know we’ll
need to move the needle on the chal-
lenges we face.

e We're working with a variety of coali-
tions and workgroups, including the
coalition with ACR and ACEP that

meets regularly to share learnings and
align on our efforts, a leadership work-
group, and another workgroup that
includes business managers.
® And in addition to viewing these chal-
lenges and solutions from a national
lens, we are focusing on state-level chal-
lenges, working with members and state
societies to finely tune our asks to best
meet local and regional needs.
We're listening, meeting with stakehold-
ers to advocate for members, and collecting

and collating information so we’re prepared
to tell your stories. You can track our battles,
support our efforts, and make your voice heard
by following our dedicated webpage at asahg.
org/advocating-for-you/payment-progress/
surprise-billing-resources. Please speak
out via the ASA Community (commu-
nity.asahg.org/lhome) as well as our Twitter
(@ASALifeline), Facebook (facebook.com/
AmericanSocietyof Anesthesiologists), and
LinkedIn (linkedin.com/company/american-
society-of-anesthesiologists) pages. W

Curious Economist: Generations Research
Continued from page 1

they are approaching retirement, and
partly because that is the “generation” to
which I belong. But is such a designation
meaningful?

Generations research

Of course, there are generations besides
the baby boomers. I'm reminded of this
frequently by emails from news services |
subscribe to that have generational refer-
ences in the titles of stories. | became curi-
ous about generations research and its use
in workforce and health services-related
research. A quick search on PubMed
shows that generational research has been
a topic in the life sciences for more than
three decades (Figure 2) (asamonitor.
pub/3UDS8GS).

There are currently six generations
described in the research literature.
Researchers define the generations by age
cohort and describe each by its unique
characteristics, major influencing events,
and primary concerns (Table). The arti-
cle associated with the Table notes that
members of Generation X are self-reliant
(Ochsner J 2016;16:101-7). However, ac-
cording to research at Stanford’s Center
for Advanced Study in the Behavioral
Sciences, Generation Z are also self-
reliant, pragmatic, and highly collabora-
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tive (asamonitor.pub/3F93xWf). Members
of Generation Z value diversity and finding
their own unique identities. What about
people near generation border years? How

kEDo all Generation X
anesthesiologists ‘work

to live’? Are they all self-
reliant with the primary
concern of a work-life
balance? Are there baby
boomer anesthesiologists
or Generation Y
anesthesiologists who also
share these characteristics

and concerns???

different is someone born in December
1964 (baby boomer) compared to some-
one born in January 1965 (Generation
X)? My curiosity quickly edged toward
skepticism.

— L

Do all Generation X anesthesiologists
“work to live”? Are they all self-reliant
with the primary concern of a work-life
balance? Are there baby boomer anesthe-
siologists or Generation Y anesthesiolo-
gists who also share these characteristics
and concerns!?

However, researchers acknowledge
the challenges of generalizing and the
nuances of those individuals born on the
cusp between generations. Researchers
also recognize multiple factors influenc-
ing each generation. The three major ef-
fects cited in the literature are life cycle,
period, and cohort effects (asamonitor.
pub/3P6gq8d).

e Life cycle effects are directly age-related.
For example, young people are less likely
than older adults to vote and engage in
politics. Related to health care, peo-
ple tend to develop medical conditions
as they age and use more health care
services.

e Period effects occur when events and
circumstances (such as wars, social
movements, economic booms or busts,
and scientific or technological break-
throughs) and broader social forces
simultaneously impact everyone, regard-
less of age. For example, the COVID-19
pandemic is a period effect, and period
effects typically have lasting impacts
on an entire population, that is, across
generations.

Effect of the decrease in the number of
/ residents in the 1990s.
» The 5-year age cohort, 60-64 years, is
36% larger than the 50-54 years cohort.

* Mean and Median Age = 51 years
Interquartile Range = 20

Baby Boomers

28 30 32 34 36 38 40 42 44 46 48 50 52 54 56 58 60 62 64 66 68 7O 72 74 76 78 80 82 84 86 88 90 92 95

Age

Figure 1: Age distribution of anesthesiologists as of December 31, 2021. Estimates by the ASA Center for Anesthesia Workforce
Studies based on AMA data and the ASA member database.

Thomas R. Miller, PhD, MBA

ASA Director of Analytics and
Research Services, and Director
of the ASA Center for Anesthesia
Workforce Studies (CAWS).

e Cohort effects include attitudes, beliefs,
and behaviors common to people of a
particular generation. Differences be-
tween generations can be the byproduct
of the unique historical circumstances
that members of an age cohort experi-
ence, especially during the years when
they are in the process of forming opin-
ions. Some cohort effects may result
from a period effect an older generation
experienced that subsequent genera-
tions did not.

Generations vary by race composition,
marriage statistics, and political affilia-
tion. There are differences among gen-
erations in policy views of topics such as
same-sex marriage and the legalization of
marijuana. However, there does not seem
to be a variance across generations in
gun control preferences (asamonitor.pub/
3P6gq8d). In addition, there is substan-
tial variation within a generation across
many dimensions. Overall, factors asso-
ciated with generational differences are
complex and overlapping. Additional
factors that likely contribute to differ-
ences across and within generations
include place of birth, socioeconomics,
race, education, religion, travel expe-
riences, and influence of family and
friends. There are relatively more fe-
males in younger cohorts of anesthesiol-
ogists (e.g., Generation Y), which may
confound attempts to apply generation
research to anesthesiology workforce
economics.

[ agree that certain education, commu-
nication, and marketing approaches may
be more effective for a particular genera-
tion, but I question the usefulness of gen-
eration research in workforce economics.
Although trends in the ages of anesthe-
siologists are essential to understand the
workforce and related economics, obser-
vations from generation research seem less
relevant. Moreover, I am surprised that

Continued on next page
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